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A. IDENTITY OF PETlTlONER 

Petitioner, MICHAEL PIERCE, by and through his attorney, 

CATHERINE E. GLINSKI, requests the relief designated in part B. 

B. COURT OF APPEALS DECISION 

Pierce seeks review of the December 6, 2016, unpublished 

decision of Division Two of the Court of Appeals affirming his 

convictions and sentence. 

C. ISSUES PRESENTED FOR REVIEW 

I. While Pierce was incarcerated during trial, his psychotropic 

medications were discontinued, due to a faulty medication policy and 

deliberate indifference of the jail's medical staff. Where arbitrary action 

and governmental misconduct prejudiced Pierce's rights to confrontation, 

due process, and a fair trial, should his motion to dismiss have been 

granted? 

2. A jailhouse informant referred to Pierce's prior appeal in 

violation of a pretrial rnling. Where this serious trial irregularity was so 

inherently prejudicial that it rendered the court's attempted curative 

instruction ineffective, should the court have granted Pierce's motion for a 

1nistrial? 



3. Did the admission of evidence that Pierce committed a 

crime unrelated to the charged offenses allow the jury to convict him 

based on criminal propensity and deny him a fuir trial? 

4. Did the comt's refusal of the proposed defense instruction 

cautioning the jury on the use of informant testimony deny Pierce the right 

to a fair trial by an adequately instructed jury? 

D. STATEMENT OF THE CASE 

A complete statement of the case, with citations to the lengthy 

record, is contained in the Brief of Appellant at 4-24 and incorporated 

herein by reference. 

E. ARGUMENT WHY REVI.EW SHOULD BE GRANTED 

I. WHETHER DISMISSAL IS REQUIRED DUE TO THE 
DISCONTINUATION OF PIERCE'S MEDICATION, 
WHICH RENDERED HIM INCOMPETENT AND 
VIOLATED HIS RIGHTS TO A FAIR TRIAL, DUE 
PROCESS, AND CONFRONTATION, lNVOLVES A 
SIGNIFICANT QUESTION OF CONSTITUTIONAL 
LAW AND AN ISSUE OF SUBSTANTIAL PUBLIC 
IMPORTANCE. RAP 13.4(B)(3), (4). 

The facts pertinent to this issue are set forth in the Brief of 

Appellant at 25-38 and are incorporated herein by reference. 

The trial court may dismiss a criminal prosecution under CrR 

8.3(b ), which provides: 

The court, in the furtherance of justice, after notice and hearing, 
may dismiss any criminal prosecution due to arbitrary action or 
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governmental misconduct when there has been prejudice to the 
rights of the accused which materially affect the accused's right to 
a fair trial. The court shall set forth its reasons in a written order. 

CrR 8.3(b). A court's decision under CrR 8.3(b) is reviewed for abuse of 

discretion. State v. Michielli, 132 Wn.2d 229,240,937 P.2d 587 (1997). 

Government misconduct "need not be of an evil or dishonest nature; 

simple mismanagement is sufficient." Michielli, 132 Wn.2d at 239-40, 

(quoting State v. Blackwell, 120 Wn.2d 822, 831, 845 P.2d 1017 (1993 )). 

ln this case, the arbitrary action or government misconduct took 

the form of failure to pmvide Pierce with adequate medical care while 

incarcerated. The State must provide prisoners with the medical care they 

need during their incarceration. Estelle v. Gamble, 429 U.S. 97, 103-05, 

97 S.Ct. 285, 50 L.Ed.2d 251 ( 1976). The government in operating a jail 

has a duty not only to keep and produce the prisoner when required, but 

also to keep the prisoner in health and safety. Shea v. City of Spokane, 17 

Wn. App. 236, 241, 562 P.2d 264 (1977) affd, 90 Wn.2d 43, 578 P.2d 42 

( 1978). "The duty to the prisoner arises because when one is arrested and 

imprisoned for the protection of the public, he is deprived of his liberty, as 

well as his ability to care for himself." Shea, 17 Wn. App. at 241-42. "An 

inmate must rely on prison authorities to treat his medical needs; if the 

authorities fail to do so, those needs will not be met." Estelle, 429 U.S. at 

103. 
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Pierce was in jail and dependent on the State for medical care as a 

result of the prosecution of this case. Because he was deprived of his 

liberty and consequently his ability to care for himself, the government 

had the duty to provide his medical care. Shea, 17 Wn. App. at 242. This 

duty is so intertwined with the government's duty as custodian that the 

government cannot be relieved of liability for the negligent exercise of 

that duty by delegating it to an independent contractor. ld. (City of 

Spokane liable for negligent acts of physician contracted by jail to provide 

medical care for inmates). In this case, the government contracted with 

Conmed to fulfill this duty in Kitsap County, as well as other counties in 

Washington. Any attempt to se~arate the actions of Conmed employees 

from the State fails, because the State has a nondelegable duty to provide 

adequate medical care to inmates. The actions by Conmed are therefore 

imputed to the State, the prosecuting authority in this case. 

Actions of those acting on behalf of the State are similarly imputed 

to the prosecution with regard to the duty to disclose exculpatory 

evidence. This duty is not limited to information known to the 

prosecution; the prosecutor's good or bad faith is unimportant. Instead, 

knowledge of others acting on behalf of the government is imputed to the 

prosecution. State v. Davila, 183 Wn. App. 154, 168-69, 333 P.3d 459 

(2014), affd, 357 P.3d 636, 644 (2015) (Crime lab is ann of the State 
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whose knowledge is imputed to the prosecution); In re the Pers. Restraint 

of Brennan, 117 Wn. App. 797, 804, 72 P.3d 182 (2003). Disclosure is 

required of information in the govemment's possession, whether actual or 

constructive. Brennan, 117 Wn. App. at 804. The purpose of the rule is 

not to police the good faith of the prosecution but to ensure the fairness of 

the trial. Davila, 183 Wn. App. at 169. 

Similarly, faimess to the defendant underlies the purpose of CrR 

8.3(b). State v. Whitney, 96 Wn.2d 578, 637 P.2d 956 (1981 ); State v. 

Koerber, 85 Wn. App. !, 5, 931 P.2d 904 (1996). Pierce's right to a fair 

trial was directly impacted by parties contracted by the State to fulfill its 

duty to provide medical care to inmates. The specific knowledge of the 

Jefferson County Prosecutor's Office of the action of those parties is 

irrelevant. 

The government misconduct in this case consisted not only of 

Conmed employees violating proper procedure but also of a faulty policy 

which created an unacceptable risk that Pierce's medications would be 

arbitrarily discontinued. Conmed's policy requires medical staff to obtain 

a bridge order if medications are due to expire before the inmate sees a 

psychiatrist. If this procedure had been followed, there would not have 

been an erroneous discontinuation of Pierce's medications. But focusing 
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solely on the inexcusable conduct of Conmed employees m failing to 

follow the procedure ignores the :law in the policy itself. 

Conmed's policy allows medications to be bridged for a maximum 

of 14 days per order and requires staff to call for additional orders to 

prevent discontinuation of the medications. Thus, by operation of the 

policy, each bridge order has a stop date. Action is required by medical 

personnel to continue medications past that date-either the jail 

psychiatrist sees the inmate and orders the medication to continue, or a 

new bridge order is obtained. The problem with this policy is that, if 

medical staff fails to act, medications are automatically discontinued, even 

though discontinuation is medically harmful. The policy places the 

burden of staff error on the inmate. By contmst, under the ABA standard, 

medication is continued until a qualified professional mders 

discontinuation after individualized consideration. Thus, an inmate's 

medications will not be arbitrarily discontinued due to scheduling issues, 

miscommunications, or other staff errors. Conmed's policy is neither 

medically sound nor necessary. It constitutes arbitrary action, and its 

application in the medical care of inmates constitutes government 

misconduct. 

The deliberate indifference to Pierce's medical needs also violated 

Pierce's right to due process. The State's conduct may be so inappropriate 
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that it violates due process. State v. Lively, 130 Wn.2d I, 19, 921 P.2d 

1035 (1996). State conduct violates due process when it is so shocking 

that it violates fundamental fairness. !d. In determining whether state 

misconduct violates due process, the court considers the totality of the 

circumstances. Each case is resolved on its own unique facts. !d. at 21. 

Thus, while there is no Washington case dealing with withholding 

psychotropic medications from a defendant incarcerated during trial, this 

Court can consider the serious physical impact on Pierce from the abrupt 

discontinuation of his medications, the fact that he was rendered 

incompetent to stand trial, the fact that the serious error resulted from a 

faulty policy and the deliberate indifference of the medical staff, and 

determine that under the totality of these circumstances Pierce was denied 

due process. 

The second necessary element for dismissal under CrR 8.3(b) is 

prejudice affecting the defendant's right to a fair trial. Michielli, 132 

Wn.2d at 241. '"[D]ismissal under CrR 8.3(b) is an extraordinary remedy 

that is improper except in tmly egregious cases of mismanagement or 

misconduct that materially prejudice the rights of the accused." State v. 

Martinez, 121 Wn. App. 21, 30, 86 P.3d 1210 (2004) (citing State v. 

Moen, 150 Wn.2d 221,226, 76 P.3d 721 (2003)). 
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The trial court's mling, affirmed by the Court of Appeals, that any 

prejudice to Pierce was cured by ordering a new trial ignores the 

seriousness of what actually happened here. This was an inmate, 

completely dependent on the State for necessary medical care who, 

through deliberate indifference or even negligence of the State's agents, 

together with a medically harmful policy which placed the burden of that 

indifference or negligence on the inmate, was rendered incompetent to 

assist his attorneys in his defense. The nature of the misconduct and the 

prejudicial impact on the trial which ended in mistrial were sufficient to 

warrant dismissal in this case. See Martinez, 121 Wn. App. at 32-35 

(noting that defendant would not have received a fair trial if the 

exculpatory evidence had not been disclosed; fact that it was disclosed just 

before State rested did not d;minish prejudicial effect of surprising 

defense; State's omission misled trial judge into making ruling regarding 

admissibility of evidence in first trial; late disclosure compromised 

defense counsel's ability to adequately prepare and defend). The Court of 

Appeals's holding to the contrary presents a signiftcant constitutional 

question and an issue of substantial public importance which this Court 

should review. RAP 13.4(b)(3), (4). 

2. WHETHER THE TRIAL COURT'S REFUSAL TO 
DECLARE A MISTRIAL DEPRIVED PIERCE OF HIS 
CONSTlTUTlONAL RIGHT TO A FAIR TRIAL 
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PRESENTS A SIGNIFICANT CONSTITUTIONAL 
QUESTION. RAP !3.4(B)(3). 

The facts pertinent to this issue are set forth in the Brief of 

Appellant at 50-52 and are incorporated herein by reference. 

The fundamental right to a fair trial is guaranteed by the United 

States and Washington Constitutions. U.S. Cons!. amends. VI and XIV; 

Wash. Cons!. art. 1, § 22. The erroneous denial of a motion for mistrial 

violates that right. See State v. Weber, 99 Wn.2d 158, 165, 659 P.2d 1102 

(I 983) (proper question in determining whether trial irregularity such as 

an improper remark requires mistrial is whether the irregularity 

"prejudiced the jury, thereby denying the defendant his right to a fair 

trial."). 

A trial court should grant a mistrial when a trial irregularity is so 

prejudicial that it deprives the defendant of a fair trial. State v. Babcock, 

145 Wn. App. 157, 163, 185 P.3d 12!3 (2008). In determining whether a 

trial irregularity warrants a mistrial, the court considers (I) the seriousness 

of the irregularity, (2) whether it involved cumulative evidence, and (3) 

whether the court properly instructed the jury to disregard it. State v. 

Emery, 174 Wn.2d 741, 765, 278 P.3d 653 (2012) (citing State v. Hopson, 

113 Wn.2d 273, 284,778 P.2d 1014 (1989)). An appellate court reviews a 
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decision on a motion for mistrial for an abuse of discretion. Emery, 174 

Wn.2d at 765. 

In this case, the trial court had ruled in limine that references to the 

procedural history of the case were excluded, to mitigate any potential that 

the jury may learn this was a retrial, and it directed that all witnesses be 

instructed about this ruling. CP 668-71; lRP 352, 3RP 1545-46. That 

Pierce had previously been tried and convicted and that his convictions 

were reversed on appeal were irrelevant to the issues before the jury and 

could only lead to confusion, speculation, and undue prejudice. Thus, 

such evidence was properly excluded. See ER 401, 402, 403. The parties 

and witnesses throughout the trial had been careful to refer to prior 

hearings, not specifying the nature of the prior proceedings. But the 

prosecutor's questioning of Reynolds opened the door to improper 

reference to Pierce's appeal, and Reynolds walked through as invited. 

This introduction of excluded, irrelevant, and prejudicial testimony was a 

serious trial irregularity. The fact that the irregularity did not involve 

cumulative evidence also weighs in favor of a mistrial. 

The Court of Appeals concluded that the trial irregularity was not 

serious and that the trial court's instruction cured any prejudice from the 

improper testimony. It held that the court did not abuse its discretion in 

denying the mistrial. Opinion at 17-18. The record shows, however, that 
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great effort had been made to prevent the jury from learning the 

procedural posture of the case and specifically that this was a retrial 

following conviction and appeal. An obvious characteristic of this case 

was that it had been going on for a long time. The crimes had occurred 

five and a half years before the trial, and the jury heard numerous 

references to other hearings and statements in the interim. It had to be 

clear to the jury that many of the witnesses in this trial had testified before 

about the same matters. Several jurors reacted to Reynolds' reference to 

the appeal by immediately writing in their notebooks. It is very likely that 

reference to the appeal caused the jury to understand that the prior hearing 

referred to by so many witnesses was a prior trial resulting in conviction. 

The logical conclusion a lay person would draw from these circumstances 

and from Reynolds' reference to Pierce's appeal is that Pierce's 

convictions had been reversed on a technicality, necessitating a retrial. 

"A trial in which irrelevant and inflammatory matter is introduced, 

which has a natural tendency to prejudice the jury against the accused, is 

not a fair trial." State v. Miles, 73 Wn.2d 67, 70, 436 P.2d 198 (1968). 

The Court of Appeals's failure to acknowledge the impact of the serious 

trial irregularity on Pierce's right to a fair trial should be reviewed by this 

Court. RAP 13.4(b)(3). 

II 



3. THE COURT OF APPEALS'S HOLDING THAT 
ERRONEOUS ADMISSION OF PROPENSITY 
EVIDENCE DID NOT AFFECT THE OUTCOME OF 
THE TRIAL CONFLICTS WITH DECISIONS OF TI-llS 
COURT. RAP l3.4(B)(l ). 

Prior to trial the defense moved to exclude evidence that Pierce 

had stolen a pellet pistol from Henrey's Hardware on the evening of 

March 18, 2009. Pierce was never charged with that crime, and counsel 

argued that the only link between that offense and the charged crimes was 

the State's speculation that Pierce used a gun to force his way into the 

Yarr residence. Because there was no evidence of that, the theft was not 

part of the res gestae of the charged crimes. lRP 159-63. The trial court 

ruled that the evidence was admissible as res gestae and to show 

preparation and plan for committing the charged acts and identity of 

Pierce and h.is clothing. It found that the State's theory that Pierce used 

the pellet pistol to commit the robbery was not unduly speculative, and it 

felt that evidence that Pierce had shoplifted was not significantly 

prejudicial. lRP 270-71; CP 696,752-56. 

It is fundamental that a defendant sho11ld be tried based on 

evidence relevant to the crime charged, not convicted because the jury 

believes he is a bad person who has done wrong in the past. State v. 

Lough, 125 Wn.2d 847, 853, 889 P.2d 487 (1995). In light of this 

principle of fundamental fairness, ER 404(b) forbids evidence of other 
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crimes, wrongs, or acts which establishes only a defendant's propensity to 

commit a crime. State v. Wade, 98 Wn. App. 328, 333, 989 P.2d 576 

( 1999). Evidence of other crimes is sometimes admitted under the res 

gestae exception to ER 404(b) to complete the story of the crimes being 

tried. State v. Mutchler, 53 Wn. App. 898, 901, 771 P.2d 1168, review 

denied, 113 Wn.2d 1002 (1989). Res gestae evidence is admissible to 

prove the immediate context of happenings near in time and place to the 

charged crime. ld. To qualify as res gestae, "[t]he other acts should be 

inseparable parts of the whole deed or criminal scheme." Id. 

Evidence of Pierce's theft of a pellet gun from Henery's is not res 

gestae because it is not an insepamble part of the charged crimes. It is not 

part of the same transaction. Mutchler, 53 Wn. App. at 901-02. In the 

absence of evidence that Pierce stole the pellet pistol, the jury still would 

have heard as complete a story as possible about what occurred at the Yarr 

residence. That is because there is no evidence connecting the pellet pistol 

to the charged offenses. The State's use of this evidence to prove plan or 

preparation rests on speculation. There was no evidence that a gun was 

used to gain entry into the house and no evidence that any gun other than a 

high powered rifle was used to commit the crime. Even the jailhouse 

informants who claimed Pierce admitted going to the Yarrs' house that 

night said he went there to collect a deht he was owed. They said nothing 
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about a forced entry or the pellet pistol. The State cannot rely on guess, 

speculation, or conjecture to prove its case. State v. Prestegard, 108 Wn. 

App. 14, 22,28 P.3d 817 (2001). 

To be admissible under ER 404(b ), evidence of other crimes must 

be logically relevant to a material issue before the jury, which means the 

evidence is "necessary to prove an essential ingredient of the crime 

charged." State v. Salterelli, 98 Wn.2d 358, 362, 655 P.2d 697 ( 1982). 

The fact that Pierce stole a pistol from Henery's served no purpose other 

than encouraging the jury to speculate that Pierce was a criminal type, 

acting in accordance with his criminal propensity. ER 404 is intended to 

prevent application by jurors of the common assumption that ''since he did 

it once, he did it again.'' State v. Bacotgarcia, 59 Wn. App. 815, R22. 801 

P.2d 993 (1990). 

Further, even relevant evidence may be excluded if its probative 

value is substantially outweighed by the danger of unfair prejudice. ER 

403. This is part of the ER 404(b) analysis as well. Salterelli, 98 Wn.2d 

at 361-62. Evidence is unfairly prejudicial if it is more likely to arouse an 

emotional response than a rational decision by the jury. State v. Cronin, 

142 Wn.2d 568, 584, 14 P.3d 752 (2000). The Court of Appeals 

discounted the prejudicial nature of evidence that Pierce stole the pellet 

pistol, saying it was hard to see how that fact would have affected the 
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outcome of the trial. Opinion, at 19. This holding ignores the likelihood 

that the jury could make the leap from Pierce's propensity to steal, as the 

State apparently did, that he intended to steal from the Yan·s and things 

went wrong, which led to the murders and arson. 

At trial, the clerk at Henery's described the theft of the pellet pistol 

in detail, saying she felt scared and deceived. 39RP 911. She identified 

Pierce as the man who stole the pistol. 39RP 916. The jury was also 

shown the surveillance video from Henery's. The prosecutor relied on the 

incident in closing, arguing that the Henery's Hardware video showed 

Pierce shoplifting a pellet pistol, which resembled a firearm. He argued 

that it was the sort of thing you could use in a robbery to fool a person into 

thinking it was a real gun. 48RP 2104-05. The prosecutor rehlrned to the 

theft incident in rebuttal. In response to the defense argument that Pierce 

could not have gotten to the Yarrs' house in time to commit the crime, the 

prosecutor argued that it does not take very long to commit a crime. He 

said the jury could see that from the theft at Henery's. 48RP 2224-25. 

The prosecutor used this evidence of an uncharged and 

unconnected crime to show Pierce's criminal propensity, inviting the 

inference that Pierce must have committed the robbery he was charged 

with, which led to the murders and arson, because he has a propensity to 

steal things. The rule against propensity evidence was made to prevent 

15 



just this type of unfair inference. The Court of Appeals's holding conflicts 

with this Court's decisions in Salterelli and Cronin. RAP 13.4(b)(l ). 

4. WHETHER A DEFENDANT IS ENTITLED TO AN 
INSTRUCTION REGARDING TESTIMONY OF 
JAILHOUSE INFORMANTS IS A SIGNIFICANT 
CONSTITUTIONAL QUESTION AND AN ISSUE OF 
SUBSTANTIAL PUBLIC IMPORTANCE. RAP 
13.4(B)(3), (4). 

The defense proposed an instruction cautioning the jury as follows: 

You have heard testimony from Bradley Reynolds and Richmond 
Dhaenens, witnesses who received a beneficial plea bargain from 
the government in connection with this case. For this reason, in 
evaluating the testimony of Bradley Reynolds and Richmond 
Dhaenens, you should consider the extent to which or whether 
their testimony may have been influenced by this benefit. In 
addition, you should examine the testimony of Bradley Reynolds 
and Richmond Dhaenens with greater caution than that of other 
witnesses. 

CP 1721. The court refused the instruction, stating that there was no 

Washington case to support it, and WPIC 1.02 seemed sufl1cient. 47RP 

2092. 

The testimony of a jailhouse informant is inherently untmstworthy. 

Banks v. Dretke, 540 U.S. 668, 701-02, 124 S. Ct. 1256, 157 L.Ed.2d 

1166 (2004); On Lee v. United States, 343 U.S. 747, 757, 72 S. Ct. 967, 

96 L.Ed.2d 1270 (1952). The use of informant testimony is strongly 

correlated to wrongful convictions. See -".g. Alexandra Natapoff, 

Snitching: Criminal Informants and the Erosion of American Justice, 77 
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(2009) ("often juries believe lying criminal informants, even when juries 

know that the informant is being compensated and has the incentive to 

lie"; in study of 51 wrongful capital convictions, "each one involve[ ed] 

pe1jured informant testimony accepted hy jurors as true."). 

Because it has "long recognized the 'serious questions of 

credibility' informants pose," the Supreme Court has allowed defendants 

broad latitude in cross-examination. In addition, the court has "counseled" 

the use of "careful instmctions" to the jury regarding the credibility of the 

informant. Banks, 540 U.S. at 701-02 (quoting On Lee, 343 U.S. at 757). 

The defendant is entitled to have informant credibility issues "submitted to 

the jury with careful instructions." On Lee, 343 U.S. at 757. 

In federal courts, the use of informant testimony is usually 

accompanied by an instruction requiring the jury to view the testimony 

with "caution" or "great care." Banks, 540 U.S. at 701 (citing !A K. 

O'Malley, J. Grenig, & W. Lee, Federal Jury Practice and Instructions, 

Criminal § 15.02 (5th ed.2000) (jury instructions from the First, Fifth, 

Sixth, Seventh, Eighth, Ninth, and Eleventh Circuits on informant 

testimony)). There is a consensus in federal courts that the informant­

credibility instruction is necessary when an informant's testimony is 

uncorroborated because the general credibility instruction is not sufficient. 

United States v. Luck, 611 F.3d 183, 187 (4th Cir. 2010) (finding 

17 



ineffective assistance of counsel where attorney fails to request informant 

instruction). Informant testimony raises special concerns about the 

person's incentive to fabricate for his or her own benefit. ld. The general 

credibility instruction does not sufficiently caution jurors as to the 

importance of corroboration when evaluating an informer's testimony. ld. 

at 189 ("the informant instruction is sui generis; it ale1ts jurors to the 

potentially unique problems that inhere where an individual is paid to 

inculpate a defendant."). 

Other states similarly require instructions on evaluating the 

credibility of a jailhouse infomwnt based on the unique concems that 

arise. See State v. Patterson, 886 A.2d 777, 789 (Conn. 2005 ); Moore v. 

State, 787 So.2d 1282, 1286 (Miss. 2001 ); Dodd v. State, 993 P.2d 778, 

784 (Okla. Crim.App. 2000). No Washington case has yet required a 

specific instruction addressing the methods by which the jury should 

measure the credibility of a jailhouse informant. 

An accused person has a due process right to have the jmy 

accurately instructed on his theory of defense, provided the instruction is 

suppo11ed by substantial evidence and accurately states the law. U.S. 

Canst. amends. V, VI, XIV; Califomia v. Trombetta, 467 U.S. 479, 485, 

104 S.Ct., 2528, 81 L.Ed.2d 413 (1984); In re Winship, 397 U.S. 358,364, 

90 S.Ct. 1068, 25 L.Ed.2d 368 (1970). If these prerequisites are met, it is 
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reversible error to refuse to give a defense-proposed instruction. State v. 

Agers, 128 Wn.2d 85, 93, 904 P.2d 715 (1995). 

The defense proposed instruction finds ample support in the law as 

explained by the United States Supreme Court, federal courts, and other 

state court authority. See Banks, 540 U.S. at 701; State v. Land, 121 

Wn.2d 494,851 P.2d 678 (1993) (Washington Courts will1ook to federal 

decisions as persuasive authority in assessing analogous situations under 

state Jaw); State v. Terrovona, 105 Wn.2d 632, 639-41, 716 P.2d 295 

( 1986) (in the absence of persuasive Washington case authority, court 

looks to federal cases for appropriate rule). ln this case, Reynolds and 

Dhaenens were each granted special consideration in exchange for their 

testimony against Pierce. Both informants agreed to provide information 

against Pierce only if they were promised consideration from the State. 

Pierce was entitled to "careful instmction" explaining the means hy which 

the jurors should assess the credibility of these witnesses who possessed a 

uniquely powerful incentive to fabricate. Sec Banks, 540 U.S. at 701; 

Agers, 128 Wn.2d at 93. The failure to instruct the jury regarding the care 

with which it should evaluate the informants' testimony denied Pierce his 

right to a fair trial by an adequately instructed jury. This Court should 

review this instructional issue. 
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F. CONCLUSION 

For the reasons discussed above, this Court should grant review 

and reverse Pierce's convictions and sentence. 

DATED this 51
h day of January, 2017. 

Respectfully submitted, 

GLINSKI LAW FIRM PLLC 

CATHEJUNE E. GLINSKI 
WSBA No. 20260 
Attorney for Petitioner 
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JOHANSON, J. - Michael John Pierce appeals his jury trial convictions for two counts of 

first degree murder and one count each of first degree robbery, burglary, and arson, theft of a 

firearm and second degree possession of a firearm, and second degree theft of a debit card. He 

asserts that the trial court erred during his third trial when it ordered retrial rather than dismissal 

of the charges. Pierce further argues that in his fourth trial, the trial court etTed when it denied his 

motion for a mistrial, allowed improper evidence, and rejected his proposed cautionary jury 

instruction. Pierce argues also that cumulative error requires reversal of his convictions. Because 

we conclude that there is no reversible error, we aftirm Pierce's convictions. 

FACTS 

I. BACKGROUND FACTS 

In March 2009, shortly after 8:00 PM, a caller reported a fire at the home of James Patrick 

and Janice Yarr in Jefferson County. Firefighters discovered the burned bodies of the Yarrs in the 
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remains of their home. The Yarrs had each been shot in the head sometime that evening with a 

.25-06 caliber rifle. Investigators concluded that an intruder had murdered the Y arrs and set fire 

to their bodies around 7:30PM. 

At 8:11 PM, Pierce used the YaJTS' debit card to withdraw money from an automatic teller 

machine (A TM). Police arrested Pierce, who initially denied using the debit card or being involved 

in the murders. Pierce would admit after his atTest that he used the debit card, but he continued to 

deny involvement in the murders. Police discovered that Pierce had stolen a pellet gun from a 

hardware store near the Yarrs' home at about 6:30PM, approximately an hour before the murders. 

Pierce was arrested and charged with two counts of first degree mnrder and one count each 

oft1rst degree robbery, burglary, and arson, theft of a .25-06 caliber tlrearm from the Yarrs' home 

and second degree possession of the firearm, and second degree theft of the debit card. 

II. PROCEDURALFACTS 

Pierce was convicted after four jury trials. In March 20 I 0, at the first of Pierce's jury trials, 

the jury found him guilty of all charges. In July 2012, we reversed Pierce's convictions and 

remanded for a new trial. 1 

A. PRETRIAL EVIDENTIARY RULINGS 

In 2013, the Jefferson County Superior Court mled on the parties' motions to exclude 

evidence of shoplifting the pellet gun, identification of Pierce using the Yarrs' ATM card, and 

reference to the procedural history of Pierce's case. 

1 State v. Pierce, 169 Wn. App. 533,280 P.3d 1158 (2012). 

2 
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The trial court denied Pierce's motion to exclude evidence that Pierce had stolen a pellet 

gun from a store on the evening of the murders. The hial court ruled that this evidence was 

admissible as both res gestae evidence and evidence of preparation and planning to commit the 

other crimes. As res gestae evidence, the pellet gun theft established Pierce's whereabouts on the 

night of the murders. And as evidence of planning and preparation, the theft showed that Pierce 

had a "simulated weapon that could be used to facilitate" a robbery. Clerk's Papers (CP) at 754. 

The trial court noted that Pierce was a convicted felon "who could not lawfully purchase a 

firearm." CP at 755. And there was little danger of prejudice from the theft of the pellet gun when 

the defendant was on trial for murder and arson. 

The trial court also denied Pierce's motion to exclude the lay opinion testimony of 

Detective Mark Ape land under ER 70 I. 2 Detective Apeland had three or four prior personal 

contacts with Pierce. These included alTesting Pierce in 2004 and 2005 and sitting across a small 

table from Pierce and conversing with him in 2008. Based on those contacts, Detective Apcland 

identified Pierce as the person shown in the ATM surveillance video using the Yan-s' debit card. 

The trial court concluded that Detective Ape land had sufficient prior personal contacts with Pierce 

for Apeland's testimony to be helpful to the jury. However, the trial court excluded lay opinion 

testimony of three other officers identifying Pierce because those off1cers did not have sufficient 

prior personal contacts with Pierce. 

2 ER 701 allows a lay witness to provide opinion testimony if the opinion is "(a) rationally based 
on the perception ofthc witness, (b) helpful to a clear understanding of the witness' testimony or 
the determination of a fact in issue, and (c) not based on scientific, technical, or other specialized 
knowledge." 

3 



No. 4 7011-0-11 

The trial court granted Pierce's request that counsel and witnesses be prohibited from 

referring to Pierce's prior trial, although witnesses could say that they had testified at a "'prior 

hearing."' CP at 658. The trial court also granted the State's request that defense counsel make 

no reference to the procedmal history of Pierce's case. 

B. FIRST MISTRIAL 

Pierce's second trial ended abruptly when a juror realized she had witnessed some of the 

events at issue. The trial couti declared a mistrial and ordered the venue changed to Kitsap County. 

C. MEDICATION DISCONTINUED AND SECOND MISTRIAL 

Pierce was transferred to the Kitsap County Jail. In late February 2014, Pierce's third trial 

began in Kitsap County Superior Comi. 

Pierce, who suffered from schizophrenia, took prescribed psychotropic medication to 

alleviate his symptoms. At the time of Pierce's transfer, Kitsap County Jail contracted with 

Conmcd, a private business, to provide medical care to inmates. Conmed's policy continued 

prescribed psychotropic medications up to 14 days after a new inmate's arrival. If a continuation 

order would expire before a psychiatTist could see the new inmate, Conmed's policy required 

medical staff to obtain another continuation order. The continuation period for psychotropic 

medications was shorter than for other medications because Conmed wished to closely monitor 

and regularly reassess psychotropic medications. 

Pursuant to its policy, Conmed continued Pierce's medication for 14 days from his intake. 

Conmed scheduled Pierce to see the jail psychiatrist on March 4, 2014, three days before the 

continuation would lapse. But Pierce was in court that day, and the psychiatrist did not meet with 

Pierce. Two days before the continuation would lapse, a nurse was asked to obtain another 

4 
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continuation order. She failed to do so. The day the continuation lapsed, another nurse gave Pierce 

his last dose of medication. That nurse failed to notice that the medication would lapse and did 

not obtain an extension. Pierce did not receive medication from March 8 to 10. 

On March I 0, Pierce sat through a full day of his third trial before the trial court was 

notified that Pierce had not received his medications. 011 March 21, the trial court conducted a 

competency hearing. Following the hearing, the trial court declared a mistrial based upon manifest 

necessity because Pierce had been rendered involuntarily absent by Conmed's failure to give 

Pierce his prescribed medication. The trial court concluded that Pierce's rights to "a fair trial, due 

process, and confrontation" had been violated. CP at 972. Nothing short of a new trial, in the trial 

court's view, would remedy the prejudice. Thus, Pierce's third trial ended in a mistrial. 

Before Pierce's third trial, which lasted from February 24,2014 until March 24,2014,3 he 

had waived his right to a speedy trial through May 31, 2014. After the third trial ended in a mistrial, 

Pierce extended the waiver through October 31, 2014. Pierce did so because he sought to have 

additional time to prepare a motion to dismiss the charges against him with prejudice and because 

a new trial would not be necessary if his motion was successful. 

D. PIERCE'S MOTION To DISMISS !'OR MEDICATION DISCONTINUATION 

Pierce moved under CrR 8.3(b) to dismiss with prejudice the charges against him.4 He 

argued that the negligence amounted to govemmental misconduct and that Conmed's continuation 

policy was "'arbitrary action."' CP at 990. l-Ie argued also that the govemmental misconduct and 

3 This period includes a week-long recess beginning on March 12. 

4 CrR 8.3(b) authorizes dismissal with prejudice if a defendant shows (1) either arbitrary action or 
governmental misconduct and (2) prejudice affecting the defendant's right to a fair trial. 

5 
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arbitrary action prejudiced Pierce because his right to a fair trial was "[c]ompletely [a]brogat[ed]." 

CP at 992. Pierce claimed that the misconduct prejudiced him because he had been forced to waive 

speedy trial to allow counsel time to adequately investigate and brief his CrR 8.3(b) motion. Pierce 

contended that he was improperly forced to choose between his right to a speedy trial and his right 

to have counsel adequately prepare the dismissal motion. Pierce fmther argued that because the 

govemment's misconduct was "shocking" and "outrageous," the due process violation mandated 

dismissal of the charges with prejudice. CP at 994. 

The trial court refused to dismiss the charges because it determined that there had been no 

governmental misconduct, arbitrary action, or prejudice to Pierce's fair trial right that could not be 

cured by a new trial. Further, the trial court conchtded that any prejudice was alleviated when the 

trial court granted a mistrial. In particular, the trial court rejected Pierce's speedy trial m·gtunent. 

The trial comt reasoned that the speedy trial waiver in place at the time of the second mistrial had 

been extended solely to tile the motion to dismiss. The trial court noted that Pierce suffered no 

prejudice to his new trial because he was merely "inconvenienced" by the new trial. CP at 1465. 

And the trial court concluded that while there had been a due process violation, a new trial, not a 

dismissal with prejudice, was the appropriate remedy because the State's conduct was not 

'"outrageous."' CP at 14 7 4 

Ill. FOURTH TRIAL AND CONVICTION 

A. EVIDENCE PRESENTED 

In October 2014, Pierce's fourth trial began. The State called multiple witnesses. The 

Yarrs' daughters testified that their parents kept firearms in their home, including a ritle that the 

Yarrs kept openly in the kitchen. 

6 
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A cashier from a hardware store testitied that Pierce had come into the store around 6:30 

PM on the night of the murders and asked if the store sold pellet guns. Pierce stole a pellet gun 

from the hardware store, and the cashier watched as Pierce drove away in a white Honda. It was 

about 22 minutes from the hardware store to the Y arrs' home. 

Two witnesses testified that they had seen a man matching Pierce's description walking 

down the side of Highway 101 near the Yarrs' home that evening, around 7:45PM. One of the 

witnesses had also seen a small, white car farther down the road. 

Travelers along Highway l 0 l that night testified that they had seen a fire at the Yarrs' 

residence arotmd 8:00 PM. Firefighters arrived at the home and extinguished the flames. In the 

remains of the Yarrs' kitchen, firefighters discovered the Yarrs' bodies. Based on evidence of 

gunshot wounds to the Yarrs' heads, spent rifle casings, including those of a .25-06 caliber rifle, 

and the odor of gasoline at the scene, investigators concluded that someone had murdered the Yan·s 

and set a fire to conceal the crime. An arson investigator later concluded that someone had poured 

gasoline over the Yarrs' bodies and ignited it around 7:30PM that evening. 

The State showed the jury photographs taken at 8: ll PM of Pierce using the Y arrs' debit 

card to withdraw cash from an ATM. The ATM was located about seven miles away from the 

Yarrs' home. Although the man shown in the ATM surveillance photos had his shirt pulled over 

his face, Detective Apeland recognized him as Pierce, whom Apeland had contact with several 

times before. Two other people who had met Pierce also testified that they recognized Pierce as 

the man in the photographs. The YalTs' banker testified that theY mrs always kept their debit card 

at home and did not usc it. 

7 
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An acquaintance of Pierce testified that on the night of the murders, Pierce showed up at a 

mutual friend's home. Pierce was wearing new-looking clothes and appeared "all cleaned up." 9 

Report of Proceedings (RP) (Nov. 4, 2014) at 1559. He smelled of shampoo. Police later searched 

Pierce's girlfriend's car, a white Honda, and fmmd a butcher block of knives. Both of the Yan·s' 

daughters identified the butcher block as belonging to their mother. Near Pierce's girlftiend's 

home, police also found large trash bags with a man's shirt and shoes, soaking wet, inside. 

Two of Pierce's fellow inmates, Bradley Reynolds and Richmond Dhaenens, testified in 

return for plea agreements. Pierce told Reynolds, "I killed those two [the Yarrs]." 8 RP (Nov. 3, 

2014) at 1313. Both Reynolds and Dhaenens testified that Pierce told them that he had gone to 

the Yarrs' house to "collect a debt" and that he had taken the butcher block. 8 RP (Nov. 3, 2014) 

at 1311. 

After the State rested, the defense presented its witnesses. Investigators testified that they 

found no evidence of blood or gasoline on the clothes found in trash bags or the white Honda. 

Pierce's mother testified that she had given Pierce the knife block. 

As argued in closing, Pierce's defense was that whoever had killed the Yarrs would have 

been covered in blood and gasoline. However, Pierce argued that there had been no evidence of 

blood or gasoline on Pierce, the clothes found in the trash bags, or the white Honda. Pierce further 

argued that the testimony linking Pierce to the murders was just that of jailhouse "snitches." 12 

RP (Nov. 10, 2014) at 2186. Pierce argued that the only crime of which Pierce was guilty was the 

theft of the Yarrs' debit card. He conceded that the State had proved beyond a reasonable doubt 

that Pierce had used the Yarrs' debit card on the night of the murders. 

8 
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B. APPEAL TESTIMONY AND PIERCE'S MOTION FOR MISTRIAL 

Reynolds testified that Pierce had sought Reynolds out for legal advice and that "[Pierce) 

talked to me about his appeal aod prosecutorial misconduct." 7 RP (Oct. 30, 2014) at 1252. Pierce 

immediately objected to the reference to his prior appeal. One of Pierce's attorneys noted that the 

jurors began to write on their note pads after Reynolds's statement. 

Pierce immediately moved for a mistrial, arguing that the mention of an appeal had 

prejudiced him because it implied that another jury had convicted Pierce and his convictions had 

been reversed on a '"technicality.'" CP at 1644. Pierce argued that the mention of an appeal was 

"tantamount to stating that [Pierce] had previously been convicted." CP at 1643. 

The trial court recessed the trial to hold a hearing on Pierce's motion. After the hearing, 

the trial court denied the motion for a mistrial. It found that the statement was "serious," but in 

context did not rise "to the same seriousness level as ... if a prior conviction had been inadvetiently 

admitted." 8 RP (Nov. 3, 2014) at 1274-75. And in the trial court's view, a simple instmetion to 

the jury to disregard the last answer cured any prejudice. The trial court did not instruct the jury 

to disregard the word "'appeal'" because to do so would have utmecessarily drawn the word to the 

jury's attention. 8 RP (Nov. 3, 2014) at 1276. Instead, when trial resumed, the trial court ordered 

the jury to "disregard and to strike the last statement by the witness, Mr. Reynolds." 8 RP (Nov. 

3, 2014) at 1308. 

C. CAUTIONARY INSTRUCTION REGARDING INFORMANT TESTIMONY 

Pierce requested that the trial court give a cautionary instruction regarding the testimony 

of Reynolds and Dhacncns. The proposed instruction would remind the jury that Reynolds and 

Dhaenens received plea bal'gains for their testimony. It would urge the juty to consider how 

9 
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Reynolds's and Dhaenens's testimony may have been influenced and to examine their testimony 

with greater caution than that of the other witnesses. 

The trial court declined to give the cautionary instruction. It noted that no Washington 

case required such an instruction. Further, the jury would be instructed that it was the sole judge 

of a witness's credibility and the weight to give a witness's testimony, which made a cautionary 

instruction superfluous. 

D. VERDICT 

The jury found Pierce guilty of all counts charged: two counts of first degree murder and 

one count each of first degree robbery, burglary, and arson, theft of a .25-06 ±!rearm from the 

Yarrs' home and second degree possession of that tirearm, and second degree theft of a debit card. 

The trial court sentenced Pierce to 1 ,404 months of confinement. The tr·ial court ordered 

Pierce to pay a total of $222,602 in legal financial obligations (LFOs), most of which was 

restitution. The exceptional sentence imposed would result in Pierce spending the rest of his life 

in jail. The trial court entered an order of indigency allowing Pierce to seek appellate review at 

public expense. 

ANALYSIS 

I. CRR 8.3(B) MOTION To DISMISS DUE TO MEDICATION DISCONTINUANCE 

Pierce claims that the trial cou1i erroneously denied his CrR 8.3(b) motion to dismiss 

following the mistrial after Conmed discontinued his medication. We disagree. 

A. STANDARD OF REVIEW AND APPLICABLE LAW 

CrR 8.3(b) states that "(t]he coutt, in the furtherance of justice, after notice and hearing, 

may dismiss any criminal prosecution due to arbitrary action or govemmental misconduct when 

10 
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there has been prejudice to the rights of the accused which materially affect the accused's right to 

a fair trial." Dismissal with prejudice under this mle is an extraordinary remedy appropriate in 

only "'tmly egregious cases of mismanagement or misconduct."' State v. Wilson, 149 Wn.2d I, 

9, 65 P.3d 657 (2003) (quoting State v. Duggins, 68 Wn. App. 396,401, 844 P.2d 441, qff'd, 121 

Wn.2d 524, 852 P.2d 294 (1993)). And dismissal is available only where the prejudice to the 

defendant's fair trial right cannot be remedied by granting a new trial. State v. Sherman, 59 Wn. 

App. 763, 767, 801 P.2d 274 (1990) (quoting State v. Baker, 78 Wn.2d 327,332-33,474 P.2d 254 

(1970)). 

We review a trial court's decision under CrR 8.3(b) for abuse of discretion. State v. Oppelt, 

172 Wn.2d 285, 297, 257 P.3d 653 (201 I). The trial court abuses its discretion when its '"decision 

is manifestly unreasonable, or is exercised on untenable grounds, or for untenable reasons."' State 

v. Rohrich, 149 Wn.2d 647,654,71 P.3d 638 (2003) (quoting State v. Blackwell, 120 Wn.2d 822, 

830, 845 P .2d I 017 ( 1993)). "A decision is 'manifestly unreasonable' if the court, despite applying 

the correct legal standard to the supported facts, adopts a view 'that no reasonable person would 

take,' ... and arrives at a decision 'outside the range of acceptable choices."' Rohrich, 149 Wn.2d 

at 654 (quoting State v. Lewis, 115 Wn.2d 294, 298-99, 797 P.2d 1141 ( 1990); State v. Rundquist, 

79 Wn. App. 786, 793, 905 P.2d 922 ( 1995)). 

B. No PREJUDlCE 

Pierce's sole argument that he suffered prejudice affecting his fair trial rights is that the 

alleged arbitrary action and government misconduct "necessitated a waiver of [Pierce's right to a] 

speedy trial to allow counsel time to investigate the circumstances and prepare the motion to 

dismiss." Br. of Appellant at 49. Even if we assume, without deciding, that the medication 

II 
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discontinuation was a result of govemment misconduct or arbitrary action, Pierce's argument fails 

because he does not show prejudice. 

To prevail on a CrR 8.3(b) motion to dismiss, a defendant bears the burden of showing 

"prejudice to [his rights] which materially affect the accused's right to a fair trial," in addition to 

government misconduct or arbitrary action. We review a trial court's determination of whether 

there was prejudice affecting the defendant's right to a fair trial for abuse of discretion. Rohrich, 

149 Wn.2d at 656. Violation of a defendant's speedy trial right may result in dismissal under CrR 

3.8 where the defendant is forced to choose between the right to a speedy trial and the effective 

assistance of counsel. State v. Thomas, 95 Wn. App. 730, 735, 976 P .2d 1264 (1999) (citing 

Sherman, 59 Wn. App. at 769). 

On March 24, the trial court granted a mistrial because Pierce's medication had been 

discontinued during his third trial, which rendered Pierce incompetent. At the time this mistrial 

was granted, Pierce had already waived his right to a speedy trial through May 31, 2014. Pierce 

extended the waiver to October 31, 2014 in order to prepare his motion to dismiss with prejudice 

because a trial would not be necessary if he succeeded on the motion. 

In Pierce's CrR 8.3(b) motion, he argued that the State's misconduct had forced him to 

waive his speedy trial right in order to investigate and prepare his motion to dismiss. The trial 

court rejected this argument and concluded that Pierce was not forced to waive his speedy trial 

further. Pierce was not forced to choose between sacrificing his right to a speedy trial or his right 

to adequately prepared counsel. The trial court noted that Pierce sutTered no prejudice to his new 

trial because he was merely "inconvenienced" by the new trial. CP at 1465. 

12 
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Pierce fails to explain why the two months from March 24 to May 31 was not an adequate 

period in which to prepare his motion to dismiss. Further, Pierce's prejudice argument appears to 

rest on prejudice to his motion to dismiss, but does not explain how the waiver of his speedy trial 

right hampered the effectiveness of his counsel at his fomth trial. Pierce does not argue how he 

was denied a fair trial at his fourth tlial nor how he suffered any prejudice other than mere 

inconvenience, even though CrR 8.3(b) requires prejudice materially affecting Pierce's right to a 

fair trial. Having just prepared for the third trial, Pierce was fully prepared to litigate the fourth 

trial. Because Pierce neither explained why he needed additional time to prepare or how his right 

to a fair trial was prejudiced, the trial court did not abuse its discretion when it denied Pierce's 

motion to dismiss for failure to show prejudice. 

We affirm the trial court's denial of Pierce's motion to dismiss with prejudice under CrR 

8.3(b). 

C. DUE PROCESS VIOLATION NOT "OUTRAGEOUS" CONDUCT 

In addition to his CrR 8.3(h) arguments, Pierce claims that the State's misconduct was such 

a "shocking" violation of his due process right that the trial court should have dismissed the charges 

against him with prejudice, regardless of whether a new trial conld cure the prejudice. Br. of 

Appellant at 44. We disagree. 

We review due process violations de novo. State v. Salavea, 151 Wn.2d 133, 138, 86 P.3d 

125 (2004). Due process claims are a subcategory of government misconduct under CrR 8.3(b). 

Oppelt, 172 Wn.2d at 297. A due process violation merits dismissal of charges under CrR 8.3(b) 

if the government misconduct is '"so shocking that it violates fundamental fairness."' State v. 

A than, 160 Wn.2cl354, 376-77, 158 PJd 27 (2007)(quoting State v. Lively, 130 Wn.2d I, 19, 921 

13 
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P.2d 1035 (1996)). But dismissal is "appropriate only in the most egregious of cases," involving 

"outrageous" conduct. A than, 160 Wn.2d at 377. 

Here, two nurses forgot to extend Pierce's medication, contrary to Conmed's policy, which 

resulted in Pierce being unmedicated for a full day of trial. The trial court concluded that there 

was "no basis to dismiss the case purely based on what [Pierce] alleges to be 'outrageous conduct' 

by the government." CP at 1474. The trial court acknowledged that it had declared a mistrial upon 

finding that Pierce had been rendered incompetent for a full day of trial, violating his right to due 

process, among other rights. However, a due process violation, withoLLt more, did not 

automatically mandate dismissal of the charges with prejudice. 

Pierce relies on State v. Martinez to support his contention that the trial court erred. 121 

Wn. App. 21, 86 P.3d 1210 (2004). There, even after learning a gun used in the robbery could not 

have been in the defendant's possession, the prosecutor concealed the exculpatory evidence from 

the defendant tmtil the middle of the trial. Martinez, 121 Wn. App. at 33-34. Division Three of 

this court concluded that the prosecutor's misconduct was "[i]ncredibl[e]" and "so egregious that 

it violated principles offundamental fairness." Martinez, 121 Wn. App. at 24, 28. Thus, the court 

held that it was no abuse of discretion for the trial court to dismiss the charges with prejudice. 

Martinez, 121 Wn. App. at 36. Martinez is distinguishable. 

Even assuming, without deciding, that the State was responsible for the nurses' failure to 

administer the medications, the nurses' actions are not the "outrageous" or "shocking" conduct 

that would justify dismissal. Unlike Martinez, there were no intentional acts by the prosecutor to 

withhold or hide evidence. Accordingly, we reject Pierce's argument that due process mandates 

dismissal of the charges against him. 

14 
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II. "APPEAL" TESTIMONY AND MISTRIAL MOTION 

Pierce argues that the trial court abused its discretion when it denied his motion for a 

mistrial after Reynolds mentioned "[Pierce's] appeal" during Reynolds's testimony. Br. of 

Appellant at 53. We disagree. 

A. STANDARD OF REVIEW AND APPLICABLE LAW 

We review the trial court's denial of a mistrial for abuse of discretion; "we find abuse only 

'when no reasonable judge would have reached the same conclusion."' State v. Emery, 174 Wn.2d 

741,765,278 P.3d 653 (2012) (internal quotation marks omitted) (quoting State v. Hopson, 113 

Wn.2d273, 284,778 P.2d 1014 (1989)). 

"The trial court should grant a mistrial only when the defendant has been so prejudiced that 

nothing short of a new trial can ensure that the defendant will be fairly tried." EmeiJl, 174 Wn.2d 

at 765. We examine three factors to determine the effect of an irregularity: "'(1) its seriousness; 

(2) whether it involved cumulative evidence; and (3) whether the trial court properly instructed the 

jmy to disregard it."' Eme1y, 174 Wn.2d at 765 (quoting Hopson, 113 Wn.2d at 284). We defer 

to the trial court in our analysis because the trial court can best discern any prejudice. State v. 

Garcia, 177 Wn. App. 769, 776-77, 313 P.3d 422 (2013), review denied, 179 Wn.2d 1026 (2014). 
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B. HOPSONFACTORS 

I. "SERIOUS" IRREGULARITY 

Pierce contends that the irregularity was "serious" and that the trial court concluded that it 

was serious.5 Br. of Appellant at 52. He argues that the jmy could infer from mention of Pierce"s 

appeal that Pierce had previously been convicted of the charges for which he was being tried and 

that his convictions had been reversed because of some "technicality." Br. of Appellant at 56. 

Pierce's argument fails. 

Under Hopson, a serious irregularity is one that is "serious enough to materially affect the 

outcome of the trial." 113 Wn.2d at 286. Here, Reynolds did not explicitly state that Pierce had 

been convicted in the past. Instead, Reynolds said that Pierce had talked about "his appeal." 7 RP 

(Oct. 30, 20 14) at 1252. The jury had no context from which to determine what appeal the witness 

was referencing. From Reynolds's comment, the jury did not have enough information to know 

whether Reynolds was discussing a successful appeal from a conviction for the same charges. 

Thus, this brief and ambiguous reference to an appeal does not rise to the level of being "serious 

enough to materially affect" the outcome of Pierce's trial. Hopson, 113 Wn.2d at 286. We 

conclude that the first Hopson factor weighs against a mistrial. 

5 It is not apparent that, as Pierce claims, the trial court concluded the irregularity was "serious." 
Br. of Appellant at 52. The trial court stated, "In looking at the [Hopson] factors of seriousness, 
although it is a serious statement, I have to look at it in its context. There is nothing said 
specifically about what appeal or prosccutorial misconduct was being referred to. . . . [W]ithout 
more, I don't think in context it rises to the same seriousness level as ... if a prior conviction had 
been inadvertently admitted." 8 RP (Nov. 3, 2014) at 1274-75. 
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2. CUMULATIVE EVIDENCE OF AN APPEAL 

The second Hopson factor is whether the evidence is cumulative. Where evidence is 

"merely cumulative" of other evidence properly presented at trial, this factor weighs against a 

mistrial. Emery, 174 Wn.2d at 766. But if evidence is not cumulative of properly admitted 

evidence, this factor favors a mistrial. See Emery, 174 Wn.2d at 766. Here, the trial comt correctly 

noted that there was no other mention of an appeal and that this factor weighed in favor of a 

mistrial. We conclude that the second Hopson factor weighs in favor of a mistrial. 

3. INSTRUCTION TO DISREGARD 

Pierce argues that the trial court's "vague" instruction to the jury to disregard Reynolds's 

last answer "could not effectively cure the prejudice" trom the irregularity. Br. of Appellant at 55. 

The third Hopson factor is whether the trial court properly instructed the jury to disregard 

the irregularity. 113 Wn.2d at 284. A jury is presumed to have followed its instructions. State v. 

Kalebaugh, 183 Wn.2d 578, 586, 355 P.3d 253 (2015). Even a serious irregularity may be cured 

when the trial court immediately gives a curative instruction that does not unduly emphasize the 

irregularity. See State v. Gamble, 168 Wn.2d 161, 178,225 P.3d 973 (2010). 

Here, when Reynolds mentioned "[Pierce's] appeal" (7 RP (Oct. 30, 2014) at 1252), the 

trial court instructed the jury to disregard Reynolds's "last statement." 8 RP (Nov. 3, 2014) at 

1308. The trial comt deliberately avoided using the word "appeal" because it did not want to 

emphasize the improper testimony. Similarly, in Gamble, our Supreme Court held that the 

prejudice from even a serious irregularity was cured when the trial court gave curative instructions 

in a way that did not unduly emphasize the improper testimony. 168 Wn.2d at 178. As discussed, 

the brief mention of an "appeal" was not a serious irregularity. But even so, any prejudice that 
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resulted was cured by the trial court's instruction to disregard Reynolds's "last statement." 8 RP 

(Nov. 3, 2014) at 1308. Thus, we conclude that the third Hopson factor weighs against a mistrial. 

4. No ABUSE OF DISCRETION 

Although not cumulative, the irregularity was not serious and any prejudice resulting from 

it was cured by the trial court's instruction. Accordingly, Pierce cannot show that he was so 

prejudiced that nothing short of a new trial could ensure that he was fairly tried. Thus, the trial 

court did not abuse its discretion when it denied Pierce's mistrial motion. 

Ill. EVIDENCE OF PELLET GUN THEFT 

Pierce argues that the trial court abused its discretion when it admitted evidence over 

Pierce's objection that he had shoplifted a pellet gun from a hardware store earlier in the evening 

of the murders. He further contends that the error was harmful because it invited the jury to convict 

Pierce of the burglary and robbery and, thus, the murder charges. We hold that any en'Of was 

harmless. 

Evidentiary error is hannless if"'the evidence is of minor significance in reference to the 

overall, overwhelming evidence as a whole.'" State v. Brockob, 159 Wn.2d 311, 351, !50 I' .3d 59 

(2006) (quoting State v. Bourgeois, 133 Wn.2d 389, 403, 945 l'.2d 1120 (1997)). But an error is 

harmfhl if "'within reasonable probabilities, had the error uot occurred, the outcome of the trial 

would have been materially affected."' State v. Gresham, 173 Wn.2d 405, 433, 269 P.3d 207 

(2012) (internal quotation marks omitted) (quoting State v. Smith, 106 Wn.2d 772, 780, 725 P.2d 

951 (1986)). 

Along with the murders and arson, Pierce was charged with the theft of a firearm and theft 

of a debit cm·d. During closing, he conceded that he was guilty of the debit card theft. Because 
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Pierce admitted to the jury that he stole and used a debit card. it is hard to see how the fact that he 

also shoplifted a pellet gun would have a±Iected the OLLtcome of the trial. Pierce cannot show that 

there is any probability that the outcome of the trial would have differed had the jury not heard the 

evidence of the pellet gun shoplifting. Accordingly, any error was harmless. 

IV. IDENTIFICATION OF PIERCE IN A TM VIDEO 

Pierce argues that the trial court abused its discretion when it allowed Detective Apeland 

to testify that he recognized Pierce as the man in the photographic stills from the ATM surveillance 

video. He claims that admission of the identification testimony was improper because Detective 

Ape land was no more likely to correctly identify Pierce from the photographs than the jury was. 

We disagree." 

We review the trial court's decision to admit lay opinion evidence for abuse of discretion. 

State v. Blake, 172 Wn. App. 515,523,298 P.3d 769 (2012) (citing State v. Demery, 144 Wn.2d 

753, 758, 30 P.3d 1278 (2001)). A trial court has "wide discretion" when it determines the 

admissibility of evidence. Demery, 144 Wn.2d at 758. ER 701 permits a lay witness to give 

opinion testimony if the opinion is "(a) rationally based on the perception of the witness, (b) helpful 

to a clear understanding of ... the detem1ination of a fact in issue, and (c) not based on scientific, 

technical, or other specialized knowledge." 

6 Because we rely on the sut1icient contact factor to hold that it was no abuse of discretion to admit 
Detective Apeland's lay opinion testimony, we need not reach whether Pierce's appearance had 
changed such that Detective Apeland was more likely to identify Pierce than the jury. "[O]pinion 
testimony may be appropriate when the wiu1ess has had sufJicient contacts with the person or 
when the person's appearance before the jury differs from his or her appearance in the 
photograph." State v. George, 150 Wn. App. 110, 118,206 P.3d 697 (2009) (emphasis added). 

19 



No. 47011-0-11 

A lay witness's opinion testimony identifying a person in surveillance photographs is 

allowed as long as "there is some basis for concluding that the witness is more likely to correctly 

identify the defendant from the photograph than is the jury." State v. Hardy, 76 Wn. App. 188, 

190-91, 884 P.2d 8 ( 1994), ajJ"'d, 129 Wn.2d 211, 916 P.2d 384 (1996). This includes either when 

the witness has had "sufficient contacts" with the person or when the person's appearance before 

the jury differs from the person's appearance in the photographs. State v. George, 150 Wn. App. 

II 0, 118, 206 P.3d 697 (2009). The requirement that the wih1ess be more likely than the jury to 

correctly identify the defendant ensures that the witness's testimony does not improperly invade 

the province ofthejury. George, !50 Wn. App. at 118. 

The trial court found that Detective Ape land had three to four personal contacts with Pierce, 

including two separate arrests of Pierce and a face-to-face conversation with Pierce. Accordingly, 

the trial court concluded that Detective Ape land had "sufficient prior contacts" to testify that Pierce 

was shown in the photographs. CP at 760. The trial court was correct-based on these prior 

contacts with Pierce, at least one of which was a face-to-face conversation, Detective Ape land was 

more likely to identify Pierce than the jury. 

Pierce cites to George, in which we held that a trial court abused its discretion when it 

allowed an officer to identify two defendants based on seeing them earlier on the day of the crime. 

150 Wn. App. at 115-16. Pierce argues that Detective Apeland's contacts with Pierce were "no 

more extensive than the ones found insufficient in George." Br. of Appellant at 65. To the 

contrary, George involved prior contact that occurred on the very same day of the arrests. 150 

Wn. App. at 115-16. Here, however, Detective Apeland's contacts with Pierce consisted of three 

to four contacts over the five years preceding the identification in the ATM photographs. 
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Accordingly, it was not an abuse of discretion for the trial court to allow Detective Apeland to 

identify Pierce in the ATM photographs on this basis. 

V. CAUTIONARY INSTRUCTION REGARDING INFORMANTS 

Pierce contends that hecause the testimony of a jailhouse informant IS "inherently 

untmstworthy," the trial court should have given a cautionary instruction to the jury regarding the 

testimony of Reynolds and Dhaenens. Br. of Appellant at 67. The trial court properly instmcted 

the jury. 

We review a trial court's refusal to give an instruction for abuse of discretion. State v. 

Hummel, 165 Wn. App. 749, 777, 266 P.3d 269 (2012). A trial court necessarily abuses its 

discretion if it applies the wrong legal standard or bases its mling on an erroneous view of the law. 

State v. Lord, 161 Wn.2d 276,284, 165 P.3d 1251 (2007). And we review de novo the underlying 

questions of law. Lord, 161 Wn.2d at 284. 

Pierce's request for a cautionary instruction to accompany the testimony of jailhouse 

infonnants is not novel. At least one Washington decision has considered this argument and 

rejected it, holding that it was not error for the trial court to reject a defendant's proposed 

cautionary instruction. See Hummel, 165 Wn. App. at 777-79; see also State v. Walker, 24 Wn. 

App. 78, 82-83, 599 P.2d 533 ( 1979) (rejecting the defendant's argument for a cautionary 

instruction to accompany a paid infonnant's testimony). 

Here, the trial court declined to give a cautionary instruction because no Washington case 

required such an instmction and because the jury would be instmctcd that it was the sole judge of 

the witnesses' credibility and the weight to give their testimony. Because Washington law docs 

not require a cautionary instruction for the testimony of jailhouse informants and the instruction 
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given was sufficient to remind the jury it was the sole judge ofthe weight to give the informants' 

testimony, we hold that the refusal to give the instruction was not error. 

VI. CUMULATJVE ERROR 

Pierce argues that taken together, the improper reference to his appeal, admission of 

evidence of shoplifting the peLlet gun, Detective Ape land's identification of Pierce in the A TM 

video, and the lack of cautionary instructions amount to cumulative error. We reject Pierce's 

cumulative error argument. 

Even if each individual error standing alone was harmless, cumulative error may warrant 

reversal. State v. Weber, 159 Wn.2d 252, 279, 149 P.3d 646 (2006). Cumulative error applies to 

instances where there are "several trial errors" that alone do not merit reversal, but when combined, 

deny the defendant a fair trial. State v. GreijJ; 141 Wn.2d 910, 929, 10 P.Jd 390 (2000). 

Here, only Pierce's argument that the trial court erroneously admitted evidence of his 

shoplifting a pellet gun has merit. As discussed, however, any error from this evidence's admission 

was harmless. Because Pierce can claim at best one error, the doctrine of cumulative error-which 

requires "several" enors that combine to deprive the defendant of a fair trial-cannot apply. We 

therefore reject Pierce's cumulative error argument. 

VII. APPELLATE COSTS 

Pierce requests that we deny appellate costs shou.ld the State substantially prevail upon 

appeal. We grant his request. 

We have broad discretion to grant or deny appellate costs to the substantially prevailing 

party. See former RCW 10.73.160(1) (1995). Ability to pay is a factor in the exercise of that 
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discretion. State v. Sinclair, 192 Wn. App. 380, 389, 367 P.3d 612, review denied, 185 Wn.2d 

1034 (20 16). 

At sentencing, the trial co uti noted that the I ,404-month sentence imposed would result in 

Pierce spending the rest of his life in prison. The trial cowi entered an order of indigency so that 

Pierce could seek review at public expense. It appears that Pierce will spend his life in prison, has 

no present ability to pay appellate costs, and it is unlikely he will have the future ability to pay. 

We decline to impose appellate costs. 

We affirm Pierce's convictions. 

A majority of the panel having determined that this opinion will not be printed in the 

Washington Appellate Reports, but will be tiled for public record in accordance with RCW 2.06.040, 

it is so ordered. 

We concur: 

~M_.'cl_:J:, __ 
MELNICK, J. J 
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follows: 
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Washington State Penitentiary 
1313 N. 13th Ave 
Walla Walla, W A 99362 

l certify under penalty of perjury of the laws of the State of Washington 
that the foregoing is true and correct. 

Catherine E. Glinski 
Done in Manchester, WA 
.January 5, 20 I 7 
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